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ROBERT L. BURCH, : IN THE COURT OF COMMON PLEAS
Plaintiff/Appellant

; CHESTER COUNTY, PENNSYLVANIA
V.

; NO. 01-07123
DALE FLECK, SYLVIA FLECK and
DSL FLECK, INC., WEST VINCENT : ZONING APPEAL
TOWNSHIP ZONING HEARING
BOARD and WEST VINCENT :
TOWNSHIP,

Defendants/Appellees :

Michael G. Trachtman. Esquire, Attorney for Plaintiff
John G. Bravacos, Esquire, Attorney for Defendants Dale Fleck, Sylvia Fleck &

D&L Fleck, Inc.
Fronefield Crawford, Jr., Esquire, Attorney for Defendant West Vincent Township

Zoning Hearing Board
West Vincent Township, pro se

ORDER

AND NOW, this 15f day of July, 2002 on consideration of the Appeal of

Robert L. Burch and the cross-appeal of Dale Fleck from the Decision and Order

of the West Vincent Township Zoning Hearing Board dated August 2, 2001 and

following the submission of written and oral argument on behalf of the parties: and

on further consideration of the record certified by the Zoning hearing Board, it is

hereby ORDERED, ADJUDGED, and DECREED, as follows:

(1) The Appeal of Robert L. Burch1 is SUSTAINED and on this basis

considered alone and irrespective of the disposition of the cross-appeal of Dale

Occasionally referred to hereinafter Ln the interest of brevity ant! without disrespect as



Fleck2, the Decision and Order3 of the West Vfncen.1 Township4 Zoning Hearing

Board5 dated August 2. 2001 is hereby REVERSED.

OPINION

The factual background to this matter is described in some detail in the

Opinion filed in support of our Order dated January 12, 2001 in the matter

captioned Robert L Burch v. Dale and Sylvia Ffeck et a/. No. 93-03240 now

reported at 50 Ches. Cty Rep. 1 (2001); as supplemented by our Orders dated

September T and 19, 2001 and May 29, 2002 in the same case,

Jn that case, brought in Equity, Burch, an owner of undeveloped residentiaf

lands in the Township adjoining those of the Recks, sought injunctive relief against

the Fleck defendants to compel compliance with the Township's residential land

use regulations applicable to the Flecks' property and cessation of the commercial

paving and excavating use there conducted including the outdoor storage of

materials and industrial equipment The theories of relief advanced by Burch

included public and private nuisance and the private enforcement of the Township

zoning ordinance pursuant to Section 617 of the Pennsylvania Municipalities

Planning Code ("MPC"), the Act of July 31, 1968, P,L 805P as amended, 53 P.S.

§10617,

Following responsive pleading and discovery, Burch moved for summary

judgment which, by the January 12, 2001 Order, we denied as to the counts

sounding in public and private nuisance but granted as to the private enforcement

action pursuant to MPC §617. We ordered that "in the absence of further relief

granted by the [Township] or the [Board], the [Flecks'] properly and any building or

Occasionally referred to hereinafter in the interest of brevity and without disrespect as
"Fleck" or, when referring collectively to the various parties with She surname of FJeck or
controlled by one or them; as "Flecks".

Referred to hereinafter, where the context allows withou? ambiguity, as the "Decision".

Referred to here.nafter as the Township".

Referred to hereinafter: where the context allows without ambiguity, as the "Board",

Now reported at 50 Ches Cty. Rep. 13 (2001).
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structure located thereon shall be used, maintained, erected, or altered only for

and as a single-family detached dwelling, a woodland or game preserve; a wildlife

sanctuary or other conservation use; for passive agriculture including horticulture,

nursery and the raising of crops; essential services; or for permitted accessory

uses and structures in connection therewith; all as defined and further regulated by

[The Township]". See 50 Ches. CtyL Rep. at 12.

We then postponed the enforcement of our order for a period of ninety days

conditioned on the submission and prosecution by Flecks of an application for

relief addressed to either the Township or the Board and seeking the legalization

of the commercial use. By an undated application7 received by the Board on

February 12, 2001, Dale and Sylvia Fleck presented ''a request for a variance

from the terms of Section(s) 602 of the Township Zoning Ordinance." The

application contains the following description of the "proposed use and relief

requested . . . Applicant seeks a variance by estoppel to continue his use of the

storage garage in support of his paving and excavating business.|L

By molion filed at the end of August 2001, Burch sought clarification and

enforcement of our January 12, 2001 Order and asserted that the Flecks'

application to the Board for a variance by estoppel did not conform to the

requirements for a continued stay of enforcement of our Order because it was not,

as the Order required, ''an application for relief sufficient to permit the present use

of Defendants' lands". Two arguments for this proposition were offered: that a

variance by estoppel, even if granted by the Board, would not effect Burch's right

to proceed with respect to his private enforcement action; and, in any event, that

the Flecks' application, by its terms, sought a determination of legality only with

respect to the storage building located on the property and did not encompass

generally the Flecks' commercial use3 By Order dated September 7, 2001. we

See Board's Exhibit B-2

As we have noted, the Flecks' application lo Ihe Board referred specifically lo Ihe storage
building as il "supportfs) his paving and excavating business'" Evidence and argurneril
adduced before the Bosrd clarified Ihe nature of the application as seeking variance relief
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denied Burch's motion.9 Later in September, 2001, Flecks sought an ''extension" of

the period by which enforcement of the January 12, 2001 Order had been stayed

and we denied this request by Order dated September 19P 2001 }~

To complete the procedural recitation concerning the related litigation, by

petition filed October 10, 2001 Burch sought an order holding Flecks in contempt

for their failure to comply with the mandate of the Order of January 12, 2001 and a

rule was issued requiring the Flecks to respond thereto. The Flecks' answer to the

petition having been filed and argument and an evidentiary hearing in the matter

having been conducted, we have, by Order dated May 29, 2002, granted the

prayer of Burch's petition and determined that the Ftecks are, indeed, in contempt

to continue the operators conducted by the Flecks on the property. The Board so
interpreted the application and we have no reason to disagree.

fn considering the Burch motion, we had not yet received [he record made before the
Board and we were reluctant to prejudge issues which, it then seemed to us, would be
better presented on appeal from the Board's decision. Having now had an opporxnity to
review the Board's proceedings and the evidence and arguments there adduced, we are
persuaded that Burch was essentially correct in the primary contention advanced in his
motion. That is, it now clearly appears that t!ie Flecks' application for variance relief by
eatoppef would not, however decided by The Board, alter the rights of Burch to proceed in
the enforcement OT our Order of January 12, 2001, Indeed, we so heEd in the January 12,
2001 Order itself; in the following terms: "Whatever the impediment to municipal action
created by the doctrine of variance by estoppel, Defendants have cited no authority and we
have discovered none by our research which would precfude on this basis an enforcement
action brought &y an affected adjoining landowner. It is no( here alleged that Ihe Plaintiff is
estopped by his conduct from enforcing his rights by the statutory means available to him.
Whether the Township's actions are sufficient Eo create an estoppel against municipal
enforcement action is irrelevant to the rights and interests sought to be vindicated in this
action,' Id. 50 Ches. Cty. Rep. A( 8-10 (footnotes omittec1}. It must be recalled that the
doctrine of variance by estoppel was the primary Dasis on which Flecks resisted Burch's
motion for summary judgment and our rejection of t!ie asserted effect of this doctrine in that
case was clearly a legal ruling on which our January 12. 2001 Order depended. The failure
of Flecks to seek appellate review of our Order renders that ruling final as between these
parties in this litigation.

We agree with the Board's Solicitor that nothing in our Order was intended to limit in any
way the jurisdiction of the Board Eo act on applications properly before it. The Board's
actions in this matter were entirely proper although, as we have now held, insufficiently
supported as an evidentiary matter. Nevertheless, the application of Flecks was, from the
outset, insufficient to alter the outcome in the matter commenced i>y Burch's injunction
action and concluded by our Order granting summary judgment.

The period of postponement ended by its terms on Aprtf 13, 2001 and the mandate of our
Order then became unconditional and of immediate effect. The request made some five (5)
months ia:er that the period be extended was simply too late
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of our Order and its mandate that the property be used only for those uses

permitted by the residential zoning regulations applicable thereto.

We must now turn to the matter of the instant appeal and cross-appeal from

the August 2, 2001 Decision and Order of the Board granting to the Flecks the

requested variance by estoppel. As we have indicated, we have concluded that

faciuaf findings of the Board necessary to the fegal correctness of its ultimate

conclusions are unsupported by record evidence.

The record here certified by the Board contains insufficient evidentiary

support for the Board's essential factual findings; including "that the Flecks made

substantial expenditures in reliance upon their belief that their use was

permitted."11 Neither is there any finding or evidence of record that any

expenditures made by the Flecks in pursuit of the commerciaJ use of their

residential property are unrecoverable in the event that the commercial use

ceases.

In addition, no substantial evidence of record supports the Board's factual

finding that the Township, in 1985, ''undertook a complete review of all existing

violations of the zoning ordinance [but] did not consider the FEeck operation to be

such a violation in 1985, or 1937, or 1998...."12

With respect to the now discontinued commercial use of the neighboring

Fetter property on which the Flecks and the Board rely, no evidence of record

reveals the date on which such commerciaJ activity began or ceased, whether the

use antedated the zoning use regulations applicable to the property, whether

Fetter applied for and was granted or denied zoning relief or dispensation of any

See Decision at page 9.

'* See Decision at page 8. Exhibits A-8 and A-9 admitted into evidence by the Board are a
January 30, 1998 memorandum and a March 11, 1993 letter each written by Fronefielt!
Crawford, Jr, Esquire as special counsel1 to West Vincent Township The admission of
these documents was the subject of a timely objection by counsel for BurcJi and the
documents were admitted provisionally. See Nates of Testimony of the proceeding
conducted by the Board on April 25, 2001 (.nereinafter referred to as 1LN.T.") at page 9.
These documents are indisputably inadmissible hearsay which when objected to, are
unava.lable to support tactual findings of the Board
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kind in connection with (he use, or even the identity of the zoning district in which

the said property was located during the period of its commercial use. In the

absence of such evidence and appropriate findings supported thereby, the Board's

finding of the Flecks' good faith, which relies primarily on a reference to the Fetter

property's use, is also unsupported. '3

Neither is there evidence of record to support the Board's findings that the

Township's governing body and/or its auditors were aware of the nature and extent

of the Fiecks' commercial use of the property.14 With respect to the storage on the

site by or on behalf of the Township of cinders and salt needed to keep public

roadways passable inter alia by emergency vehicles during inclement winter

weather, we note that "essential services'1 are among the uses expressly permitted

by right within the zoning district at issue'3 and that such use of the property,

whether or not specifically known to the Township governing body, would not

justify a more general commercial use expressly prohibited by the applicable

zoning regulations. That is, active acquiescence by the Township in the use of the

property for storage of essential materials, even if the same had here been proved,

is not equivalent to active acquiescence in a general, proprietary commercial use.

It is also noteworthy in this regard that the Township governing body did not

see fit to amend the zoning regulations prohibiting commercial use of the Flecks'

property during the decades of such use.

n See Decision at page 9.
1£ See Decision at page 4; Factual Findings Nos. 9,11.

'" See Township Zoning Ordinance §G02.A.5. The term "Essential Services" is defined in
Township Zoning Ordinance §202 as. generally, "[i^ses. not enclosed within a building,
necessary for the preservation of the public health and safely . . , ." While the specific
examples that follow the general definitional provision do not include Ihe stockpiling of road
salt and cinders needed to maintain the safety and passability of public roads, those
examples are expressly denominated as illustrative only and nonexclusive The general
criteria quoted appear to be broad enough to encompass such a use In this regard, of
course, zoning use regulations are in, derogation of the property owner's rights and musi
be. therefore, "-iberally construed to allow the broades; possible use of land," Light of Life
Mimstnosv. Cross Creek Township, & a!, 560 Pa 462, 467, 746 A 2d 571, 573 {2CQQ}.

-6-



Finally, any finding of due diligence by Mr. Fleck is precluded on this record

by the admissions that he did not, prior to his purchase of the property at issue,

either review the zoning regulations applicable to that property or inquire of

Township officials or employees whether the commercial contracting and storage

use which he intended from the outset to make of the property, could be lawfully

there conducted.

Active acquiescence by the Township in the Flecks' contracting and outdoor

material and equipment storage business; the complete good faith of the Flecks;

and the expenditure by them of substantial, unrecoverable funds must each be

proved by substantial record evidence in order to sustain the Board's ultimate

conclusion that this nonconforming use is protected by the doctrine of variance by

estoppel In this regard we here incorporate the following discussion of authorities

made the subject of our Order of January 12, 2001 in case No. 98-03240 involving

both Burch and Fleck and their relationship to these same properties:

[Variance relief by estoppel is a judicially created doctrine
applicable in only the most unusual circumstances where many
years of municipal inaction combined with "active acquiescence" on
the part of the municipality, the complete good faith and due
diligence of the landowner, and the expenditure of substantial,
irrecoverable funds, precludes municipal enforcement of its zoning
regulations. Sheedy v. Zoning Board of Adjustment of the City of
Philadelphia, 409 Pa. 655, 187 A.2d 907 (1963); Krohn v. Zoning
Hearing Board of Easttown Township, 45 Ches. Co. Rep. 221, 222-
223 (1997). It does not appear in this case that there were any
expenditures related to the use of [the Flecks]1 property for the
paving and excavation contracting business until the construction of
the storage building in 1987. As to this construction, it must be
emphasized that the Township first demanded its cessation around
November 11, 19S7, less than thirty days following the issuance of
the building permit on October 15, 1967. Apparently, the [Flecks]
ignored the municipal demand that construction cease and the
Township proceeded to notify [Mr. Fleck] by correspondence to him
and to his attorney emphasizing that no authorization had been
given for use of the structure other than in conformity with the
residential zoning regulations. In our view, no rights attached to
expenditures made prior to the expiration of the appeal period from
the issuance of the building permit or in the face of repeated
municipal admonitions against non-residential use of the structure.
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See Beecham Enterprises, Inc. v. Zoning Hearing Board of
Kennedy Township, 530 Pa. 272, 603 A,2d 1017 (1992); Highland
Park Community Club of Pittsburgh v. Zoning Board of Adjustment,
509 Pa. 605, 506 A.2d 887 (1986); Httz v. Zoning Heanng Board of
South Annviiie Township, 734 A.2d 60 (Pa. Cmwlth. 1999);
Teazers, inc. v. Zoning Board of Adjustment, 682 A.2d 856, 860
(Pa Cmwlth. 1996); DeVitas v. Board of Supervisors of Tredyffrin
Township, 13 Ches. Co. Rep 139 (1969). In addition, a landowner
who fails to inquire as to the applicable zoning regulations (as [Mr.
Fleck] conceded hie failed to do in connection with the 1962
purchase) may not claim benefit of the doctrine of variance by
estoppel. Skarvelis v. Zoning Heanng Board of the Borough of
Dormont, 579 A.2d 278, 283 (Pa, Cmwlth. 1996)

Id. at pages 7-6 N.7. None of the findings necessary to establish entitlement to a

variance by estoppel are here supported by substantial evidence and, therefore,

the Board's conclusion must be set aside. Finally, the Board's findings of active

acquiescence on the part of the Township and of the unsullied good faith of FEeck

are contradicted by those facts summarized above and in the following excerpt

from our Order of January 12. 2001 cited above to which the parlies stipulated for

the purposes of the Board's evidentiary hearing.16

Shortly after purchasing the two acre parcel in 1987,
Defendant Dale Fleck applied to the Township for a permit to
construct what was described as a "storage buifding" with
dimensions of 36' by 72' with two 12' by 13' overhead doors. This
building was to be constructed on the two acre parcel at an
estimated cost of $20,000.00 and to be located about 150 feet to
the southeast of the Defendant's residence; that is, toward [Burch's]
adjoining property. The Township's application for building permit
did not require the Defendant to disclose, and there was no
representation concerning, the use of the proposed structure,
However, the application contained the following:

It is agreed that construction and use will be in
conformance with existing Township Ordinances.

A building permit was issued for the storage building on October
15,1987.

The minutes of the meeting of the Township supervisors conducted on
November 11, 19S7 indicate that the Defendant was then in the process of
constructing the storage building pursuant to the October 15, 1987 building permit

16
, for example, N T at psfies 23-27. 53-54, 71,



but without the benefit of a required highway occupancy permit from the
Commonwealth Department of Transportation. Al this meeting the supervisors
took formal action to permit construction of the storage building onfy following
receipt of a copy of the highway occupancy permit.

The minutes of the Township supervisors' meeting conducted on November
23, 1987 indicate that the Defendant was notified of the formal action taken on
November 11, 1987 but that the storage building construction conlinued in
defiance of that action and without the issuance of a highway occupancy permit.
The supervisors officially requested that the Township zoning officer, who had
issued the building permit, be required to attend the next meeting of the governing
body to address concerns as to the intended use of the structure.

By letter dated December 1, 1987, the Township zoning
officer cautioned the Defendant:

that the building permit No. 8765 dated 10-15-87 as
issued by this office is authorization only to construct
a single story storage buiiding and does not authorize
a commercial use of the facility. Should you desire to
use the building for a commercial use, you wili have to
make a request to the West Vincent Township Zoning
Hearing Board and they will have to review same and
you will have to comply with their decision.

The zoning officer's December 1, 1987 letter was discussed
at a meeting of the Township supervisors conducted on December
7, 1S87 and the Township solicitor was asked to take under
advisement the issues raised as to the lawful use of the storage
building on this residential property. By letter dated February 4,
1988, the Township solicitor advised [Fleck's] legal counsel, in part:

As you can see, the Township does not agree to
withdraw its direction to your ciient, Dale Fleck, that if
he intends to use the storage building in a commercial
way he must receive Zoning Hearing Board approval

Enclosed with the Township solicitor's correspondence was another
letter of even date in which the solicitor describes a conversation
with the Township zoning officer and further opines as follows:

As you may know, the zoning officer has advised Mr.
Fleck that if Mr. Fleck intends to use the storage
buiiding in a commercial way in the residential zone in
which his property is located he will have to receive
permission to do so from the West Vincent Township
Zoning Hearing Board....

I have enclosed a copy of the buiiding permit
application. You will see that it nowhere contains a
description of the use which Mr. Fleck intended for the
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storage building. In facl, the application sets forth
clearly that the use of the building for which the permit
has been issued shall be consistent with the
requirements of the Township Ordinances.

The Township's position in this matter is that Mr,
Fleck has never received a permit authorizing the
commercial use of any garage or storage building and
if it is his intent to use the storage building in a
commercial way he must receive a variance from the
terms and conditions of the West Vincent Township
Zoning Ordinance from the West Vincent Township
Zoning Hearing Board.

So far as the record reveals, there the matter remained until
some time prior to May 2, 1988, The minutes of the Township
supervisors' meeting of that date include the foilQwing.

Supervisors met with Dafe Ffeck recently regarding
his building on St. Matthews Road. Mr. FJeck was
issued the building permit for a non-conforming use.3

Any further extension of his business would require a
hearing before the Zoning Hearing Board. Mr.
Burnley asked the secretary to write to Mr. Fleck to
notify him of this and also to request documentation of
all equipment he now has at that location.

J it is not aryued tiiat this reference implies a determination that the
commercial use, commenced in 19G5 or 1E>fi6, was then in compliance
with the applicable zcnmg use regulations. It siich a determination had
been intended, the reference certainly wouto have beer- to a "lawful
no neon forming use". In any event, we have been requested to take
judicial notice of and we have reviewed the Township's zoning
regulations from their enactment as the West Vincent Township Zoning
Ordinance ol 1955 and Defendants' land1 has been at alf times tocatecT in
a residenuaf zoning district the regulations of which did nar permit tfie
paving sr.t! excavation business at issue.

The Township secretary's letter, dated May 16, 1963
includes the following:

I'm writing to you on behalf of the Board of
Supervisors of West Vincent Township. They are
requesting that you send to their attention, a complete
list documenting the amount and type of equipment
you presently have to operate your business at the St.
Matthews Road location.

In addition, any extension of this business
would require a hearing before the West Vincent
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Township Zoning Hearing Board to request a
variance.

As we have indicated, [Birrch] purchased his adjoining
property eleven months later in April, 1989 This action was
commenced by a Complaint in Equity filed on April 17, 1998
requesting mandatory injurrctive relief and damages in three counts
sounding In private nuisance, public nuisance, and §617 of the
Pennsylvania Municipalities Planning Code, the Act of July 31,
1968, P.L.SQ5, as amended, ("MPC"), 53 P.S §10617

The Townships zoning regulations inciuding the Zoning
Ordinance of 1955 and Article VI thereof having to do with the R-2
Residential District and asserted by [Flecks] to here govern
esiabiish thai neither an excavation and paving contractor's
business nor structures or outdoor storage in connection therewith
are permitted uses either by right, by conditional use, or by special
exception within the zoning district encompassing the [Flecks']
property.

The commercial nature of [the Flecks'] enterprise and the
extent to which it is antithetical to residential zoning are established
for these purposes by the pleadings. For example, Complaint
Iffl9{a)-(c) are as follows:

a. The [Flecks] have in the past and continue to
store and operate trucks, including dump trucks and
other heavy vehicles and equipment, on the Fleck
property. Some of the vehicles and equipment are
stored openly so as to be visible from all surrounding
areas, and it is believed and therefore averred that
some are stored in a large, metal storage building that
has been built on the Fleck property for this purpose;

b. The [Flecks] have in the past and continue to
store paving and other materials in large piles that are
visible from all surrounding areas. It is believed and
therefore averred that additional materials are stored
in the aforesaid storage building.

c. The [Flecks] have in the past and continue to
use the Fleck property as a staging area for paving
and excavation work, a place where employees
gather in order to depart for the performance of their
duties, and similar uses. This results in the regular
operation of dump trucks, heavy equipment and other
vehicles at early morning hours, along with attendant
noise, fumes and disruption, and similar activities.
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id. January 12, 2001 Order at pages 2-6. These averments were effectively

admitted by Ffeck and no evidence adduced before or factual finding of the

Board supports (much (ess requires] a different view of the nature of the Flecks'

enterprise and its fundamental incompatibility with the residential regulatory

regime in which the property is located; or of ihe events surrounding the Flecks'

commercial use of their property and the construction of the storage building.

(2) In addition, it is hereby ORDERED that the cross-appeal of Dale Fleck is

hereby SUSTAINED and, on this basis considered alone and irrespective of the

disposition of the Appeal of Robert L Burch, the Decision and Order of the West

Vincent Township Zoning Hearing Board dated August 2, 2001 is hereby

REVERSED. Cross-Appellant Fleck challenges a number of the conditions

attached by the Board to its grant of relief We need for these purposes to

consider only that condition numbered 9 at page 11 of the Board's Decision which

is as follows:

9. This use is persona! to Dale Fleck. His reliance on the non-
action or implied permitting from the Township is the basis for this
Order, When Dafe Fleck is no longer operating the business, the
permit granted by this Order shall lapse.

We have previousfy cited and discussed those authorities which compel the

conclusion that such a condition is beyond the lawfuE authority of the Board.17 At

oral argument, the Township's Solicitor, as intervenor, conceded that this condition

See our Order of September 7, 2001 docketed to No. 9B-Q324G at page 2, which induces
the following discussion we here incorporate:

Fine.ly, we note that it could hardly be more clear in this Com mo n wealth, that zoning boards
have no power to condition variance relief on (he continued ownership of the lands by Ihe
applicant. Flavin v. Zoning Hearing Board of Bristol Borough, 36 Pa. D,5C.3d 400 (Lane
Cry. 1979) (Condition A was as follows "This special exception inures only To the entity
[the applicant]"; held that special exceptions "always run with the land and cannot be
personal"); Tremblay Appsal, 53 Pa. D.SC.2d 766, 769 (Del. Cty 1971} (Nt is apparent that
a condition .requiring The owner io reside on She subject properly is unreasonable and
invalid"); W/denmeysr v. Northamptcn Township Zoning Board o! Adjustment, 12 Bucks
Co. Rep. 532 (1962) ("The fmpacl of zoning regulalions rela.es to matters of use of The
subject premises, not (o the identity of The owner or occupier"), Fumald Appeal. 17
Pa D &C. 2d 291 (1953) ("a variance...always runs with the land and cannol be personal")
Once again, this issue is not presently before us but may return in the context of an appeal
from the zoning board's adjudication.
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is not lawful and requires judicial intervention. As the Commonwealth Court

succinctly stated in Kulak v. Zoning Hearing Board, 123 Pa. Commonwealth Ct.

457, 563 A.2d 978 (1989):

With respect to the validity of the owner-occupancy condition
attached in 1966, we agree with the trial court that a board may not
attach a condition to a special exception which essentially serves a
non-zoning purpose, Van Sciver V. Zoning Board of Adjustment,
396 Pa 646. 152 A.2d 717 (1959), or which limits the exception to
a particular person, Trembiay Appeal, 53 D. & C.2d 766
(Del.Co.1971). The personal identity of an apartment occupant
obviously has no relationship to public health, safety or general
welfare.

Id. at 462, 563 A.2d at 980. No reason appears or has here been advanced why

the Board's authority to impose non-zoning conditions unrelated to the general

welfare in this case is greater than thai held to be insufficient to the purpose in

Kutek. Condition No. 9 here imposed by the Board in an attempt to convert zoning

relief governing the land into a license personal to Mr. Fleck, must be set aside.

We have no means to determine whether the Board would have been

moved to grant the relief here requested in the absence of this condition and,

indeed, from the language used and considering the Decision as a whole, it does

not appear likely that this condition was mere surplusage able to be severed from

the Decision without doing more general violence to the Board's designs.

Therefore, we are compelled to reverse the Board's Decision and Order of August

2, 2001 on this ground alone, and we find it unnecessary to consider the legality

and evidentiary support for those of the other conditions to which the Flecks have

here lodged objection.
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In sum, we have here SUSTAINED both the appeaf and the cross-appeal.

Each of these actrons is independent of the other. The Decision and Order of the

Zoning Hearing Board dated August 2, 2001 is hereby REVERSED,

BY THE COURT.

Wijfiam P Mahon, J,
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