
ROBERT L BURCH : IN THE COURT OF COMMON PLEAS

V. : CHESTER COUNTY, PENNSYLVANIA

DALE and SYLVIA FLECK : NO. 98-03240 0

D and L FLECK. INC. o.,.

Michael G. Trachtman, Esquire, Attorney for Plaintiff
| John G. Bravacos, Esquire, Attorney for Defendants

-

AND NOW this f ̂  dsv of January, 2001, on consideration^ the
Plaintiffs Motion for Summary Judgment and Defendants' response thereto, we

: hereby enter the following:

OPINION

The record in this matter, consisting for these purposes of the pleadings,
depositions, affidavits, and certain ordinances of West Vincent Township,
Chester County {hereinafter the "Township"), of which we take judicial notice1

discloses the following to be the undisputed factual context in which The Plaintiff
has commenced this action in equity for mandatory injunctive relief.

Plaintiff is the owner of an about forty-eight acre tract of land in the
Township located along Saint Matthews Road at its intersection with Pughtown
Road; known as Tax Parcel No. 25-5-18.6 ancf adjoining a 3.1- acre combined
parcel of land owned by Defendant Dale Fleck and known as Tax Parcels Nos.
25-5-13.1 and 25-5-18.5. The Plaintiff purchased the above forty-eight acre
tract by Deed dated April 11P 1935 from David M. Cievenstine. The Defendant
purchased the 1.1 acre parcel known as 25-5-13,1 in about 1962 on which is
located his residence designated as 1954 Saint Matthews Road,
/^nrnxirnateiy three to four years later, in 1965 or 1966, the Defendant began
to operate out of the property an excavating and paving general contracting
business initially known as Fleck Brothers and now operated with his two sons
as D & L Fleck, Inc. In that capacity, excavation, paving, and other road work
was performed for commercial and institutional customers including paving,
snowplowing, and cindering for the Township. In about October, 1S67,
Defendant Dale Fleck purchased2 the two acre parce! adjoining that of his
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Residence and known as Tax Parcel No. 25-5-18.5 which parcel is directly
' contiguous to Plaintiffs forty-eight acre tract.

• Shortly after purchasing the two acre parcel in 1937, Defendant Dale
I Fleck applied to the Township for a permit to construct what was described as a
I "storage building" with dimensions of 36' by 72' with two 12L by '3' overhead
| doors. This buifding was to be constructed on Jhe two acre parcel at an
' estimated cost of $20,000.00 and to be located about 150 feet to the southeast
of the Defendant's residence; thai is, toward Plaintiffs adjoining property. The
Township's application for building permit did not require the Defendant to
disclose, and there was no representation concerning, the use of the proposed
structure However, the application contained the following:

! It is agreed that construction and use wiil be in conformance
with existing Township Ordinances.

A building permit was issued for the storage building on October 15, 1987.

The minutes of the meeting of the Township supervisors conducted on
November 11, 1987 indicate that the Defendant was then in the process of
constructing the storage building pursuant to the October 15, 1987 building
permit but without the benefit of a required highway occupancy permit from the
Commonwealth Department of Transportation. At this meeting the supervisors
took formal action to permit construction of the storage building only following
receipt of a copy of the highway occupancy permit.

The minutes of the Township supervisors' meeting conducted on
November 23, 1937 indicate that the Defendant was notified of the formal
action taken on November 11, 1937 but that the storage building construction
continued in defiance of that action and without the issuance of a highway
occupancy permit. The supervisors officially requested that the Township
zoning officer, who had issued the building permit, be required to attend the
next meeting of the governing body to address concerns as to the intended use
of the structure.

By letter dated December 1 P 1987, the Township zoning officer
cautioned the Defendant:

that the building permit No. 8765 dated 10-15-87 as issued
by this office is authorization only to construct a single story
storage building and does not authorize a commercial use of
the facility. Should you desire to use the building for a
commercia] use, you will have to make a request to the West
Vincent Township Zoning Hearing Board and they will have
to review same and you will have to comply with their
decision.

-2-



I The zoning officer's December 1, 19S7 letter was discussed at a meeting
'o f the Township supervisors conducted on December 7, 1987 and the
Township solicitor was asked to take under advisement the Issues raised as to
the lawful use of the storage building on this residential property. By letter
dated February 4, 1988, the Township solicitor advised Defendant's legal
counsel, in part:

i
; As you can see, the Township does not agree to
i withdraw its direction to your client Dale Fleck, that if he
i, intends to use the storage building in a commercial way he
|i must receive Zoning Hearing Board approval.
i i

| Enclosed with the Township solicitor's correspondence was another letter of
!' even date in which the solicitor describes a conversation with the Township

1 zoning officer and further opines as follows:

As you may know, the zoning officer has advised Mr.
Fleck that if Mr. Fleck intends to use the storage building in a
commercial way in the residential zone in which his property
is located he will have to receive permission to do so from
the West Vincent Township Zoning Hearing Board....

I have enclosed a copy of the building permit
application. You will see that it nowhere contains a
description of the use which Mr. Fleck intended for the
storage building. In fact, the application sets forth clearly
that the use of the building for which the permit has been
issued shall be consistent with the requirements of the
Township Ordinances.

The Township's position in this matter is that Mr.
Fleck has never received a permit authorizing the
commercial use of any garage or storage building and if it is
his intent to use the storage building in a commercial way he
must receive a variance from the terms and conditions of the
West Vincent Township Zoning Ordinance from the West
Vincent Township Zoning Hearing Board.

So far as the record reveals, there the matter remained unfil some time
prior to May 2, 1988. The minutes of the Township supervisors' meeting of that
date include the following:

Supervisors met with Dale Ffeck recently regarding his
building on St. Matthews Road. Mr, Fleck was issued the
building permit for a non-conforming use.0 Any further

It is not argued that this reference implies s determination that [he commercial use,
commenced in 1965 or 1966, was then in compliance with the applicable zoning use
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extension of his business would require a hearing before the
Zoning Hearing Board. Mr. Burnley asked the secretary to
write lo Mr Fleck to notify him of this and also to request
documentation of all equipment he now has at that location.

The Township secretary's letter, dated May 16, 19S3 includes the
following:

I'm writing to you on behalf of the Board of
Supervisors of West Vincent Township. They are requesting
that you send to their attention, a complete list documenting
the amount and type of equipment you presently have to
operate your business at the St. Matthews Road location

In addition, any extension of ihis business would
require a hearing before the West Vincent Township Zoning
Hearing Board to request a variance.

As we have indicated, the Plaintiff purchased his adjoining property
. eleven months later m April, 1989. This action was commenced by a Complaint
in Equity fiied on April 17, 1993 requesting mandatory injunctive relief and
damages in three counts sounding in private nuisance, public nuisance, and
§617 of the Pennsylvania Municipalities Planning Code, the Act of July 31,
1968, P.L 305, as amended, ("MFC"), 53 P.S. §10617, entitled "Causes of
Action" which provides:

In case any building, structure, landscaping or land
is, or is proposed to be, erected, constructed, reconstructed,
altered, converted, maintained or used In violation of any
ordinance enacted under this act or prior enabling laws,
the governing body or, with the approval of the governing
body, an officer of the municipality, or any aggrieved owner
or tenant of real property who shows that his property or
person will be substantially affected by the alleged
violation, in addition to other remedies, may institute any
appropriate action or proceeding to prevent, restrain,
correct or abate such building, structure, landscaping or
land, or to prevent, in or about such premises, any act,
conduct, business or use constituting a violation. When
any such action is instituted by a landowner or tenant, noJice
of that action shall be served upon the municipality at least

regulations. If such a cetermmalion nac been intended, ttie reference certainly would have
been to a "lawful noncon:orm:ng use". In any event, we have been requested to take judicial
notice of ant! we have reviewed the Township's zoning regulations from :heir enactment as the
West Vinc&nt Township Zoning Ordinance of 1955 and Defendants' lane has been at all times
located in a resfdeniiaf zcnrng distric; tne regdaiions of which did not permit the paving and
excavation ousmess st issue.
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30 days prior to the time the action is begin by serving a
copy of the complaint on the governing body of the
municipality. No such action may be maintained until such
notice has been given.4 (Emphasis supplied)

The Township's zoning regulations including the Zoning Ordinance of
1955 and Article VI thereof having to do with the R-2 Residential District and
asserted by the Defendants to here govern establish that neither an excavation
and paving contractor's business nor structures or outdoor storage in
connection therewith are permitted uses either by right, by conditional use, or
by special exception within the zoning district encompassing the Defendants'
property.

The commercial nature of Defendants' enterprise and the extent to
iwhich it is antithetical to residential zoning are established for these purposes
! by the pleadings. For exampfe, Complaint lil[9(a)-(c) are as follows:

a. The defendants have in the past and continue to store and
operate trucks, including dump trucks and other heavy
vehicles and equipment, on the Fleck property. Some of
the vehicles and equipment are stored openly so as to be
visible from all surrounding areas, and it is believed and
therefore averred that some are stored in a large, metal
storage building that has been built on !he Fleck property
for this purpose;

b. The Defendants have in (he past and continue to store
paving and other materials in large piles thai are visible
from all surrounding areas. It is believed and therefore
averred Ihat additional materials are stored in the aforesaid
storage building.

c. The Defendants have in the past and continue to use the
Fleck property as a staging area for paving and excavation
work, a place where employees gather in order to depart

' for the performance of their duties, and similar uses This
results in the regular operation of dump trucks, heavy
equipment and other vehicles at early morning hours,
along wiih attendant noise, fumes and disruption, and

I similar activities.

i To these factual averments, Defendants responded in their Answer and
New Matter as follows:

Plaintiff alleges and it is not here disputed that Ihe required notice was given.

•-

-5-



9. Denied. The averments of paragraph 9 constitute legal
conclusions to which no responsive pleading is required.
They are therefore deemed denied. By way of further
answer, D & L Fleck, Inc., has operated its contracting

1 business from its present location for more than thirty
i years. During the past twenty-five (25) years there has

been no material change in the use of the properties. Its
present use does not present noise, fumes and disruption
out of place for the location.

Of course, "averments in a pleading to which a responsive pleading is
required are admitted when not denied specifically or by necessary implication."
Pa. R.C.P. No. 1Q29(b). The word "denied" is an insufficient denial. Swift v.
Milner, 371 Pa. Superior Ct. 302, 533 A.2d 23 (1988), as is a nonresponsive
averment of alternative facts. Borough of Punxsutawnev v. Mitchell. 320 Pa,
177P162 A. 374 (1936), The assertion that purely factual averments "constitute
legal conclusions" is no response at all.5

Of course:

Summary judgment may be entered only in those cases
where the record clearly demonstrates that there are no
genuine issues of material fact and that the moving party is
entitled to judgment as a matter of law. Dean v.
Commonwealth Deo'tof Transp., 561 pa. 503, 507r 751 A.2d
1130, 1132 (2000). The record must be viewed in the light
most favorable to the non-moving party, and all doubts as to
the existence of a genuine issue of material fact must be
reserved against the moving party. Id. When the facts are
so clear that reasonable minds cannot differ, summary
judgment is appropriate. Cochran v. GAP Corp , 542 Pa.
210, 215, 666 A.2d 245, 246(1995),

5 Oiher evidence in the form of ccmpie^ed Internal Revenue Service Forms No, 11203
being the income tax returns for D & L FiecK, Inc., as a sub-Chapter S corporation, produced by
Jhe Defendants in response to discovery requests; and included ES documentary exhibits in
support of the instant Motion indicate tha! the paving and excavating enterprise, incorporated
on January 14, 1974 and with an adcress of RD. 2 St. Matthews Road, possessed during the
199S tax year, commercial equipment with an unadjusted cost or basis of 5798,000.00
including nine (9) trucks together with a loader, backhoe, grader, cinder spreader, plow, John
Deere 4Q5. Caterpillar Tracked Vehicle, roller, 4tQ3 tractor, end miscellaneous power tools and
equipment including a concrete saw, a pressure washer and She like. With these assets, the
corporation produced during the 1998 Tax ye£r gross receipts of $1,031,166 00 and a gross

! profit of $714,140.00.
This compares with the same business at the same location in tax year 1987 when the

| gross receipts were $420,964.48 and the tctaJ cost basis of business assets was 515ar689.00
1 including three trucks, a bsckhoe, a loader, and miscellaneous power tools.

i ;
i
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Hughes v, .Seven Springs Farm. Inc.. Pa. , . A.2d (slip opinion to No.
81 W.D. Appeal Dkt 1999 filed December 5 r 2000 at page 3).

in support of the Motion for Summary Judgment, the Plaintiff contends
first that there is no basis for a factual dispute as to the regulatory violation
created by the Defendants' commercial enterprise on the residential property
here at issue, and, therefore, that the Plaintiff fs entitled to seek abatement of
that use under MFC §617.

Defendants respond that the material facts are disputed in two respects:
(1) the "Plaintiffs claim that he has suffered damages as a result of the Fieck
use of the adjoining property;" and (2) whether the paving and excavation
business has expanded since the storage building was constructed in 19S7,3

jThese factual issues, the existence of damages in the form of a diminution of
|the developmental value of Plaintiffs tract; and the extent, if any, to which the
i paving and excavating business has expanded since 1087; are unrelated to the
| Plaintiffs claim under MFC §617, There is no question that this Court, sitting in
Equity, has the jurisdictional power to require compliance with local zoning use

.regulations, Sameric Corporation of Valiev Forge v. Vailev Forge Center
Association, 102 Pa. Commonwealth Ci. 531r 538, 519 A.2d 546, 550 (19S6);
Babin v. City of Lancaster, 89 Pa. Commonwealth Ct. 527P 535, 493 A.2d 141,
145 (1985]; Board of Supervisors of Brandvwine Township v, Matlack, 38 Pa.
Commonwealth Ct. 366, 36S, 394 A.2d 639, 641 (1973). Moreover, it is equally
well-established that the affected owner of adjoining property has the authority
to seek abatement of a commercial enterprise where the same is conducted in
contravention of the applicable zoning use regulations. Rye Construction, fnc,

.v City of Mononaonela. el aL 526 Pa. 170, 584 A,2d 946 (19S1) (now codified
jasMPC§617).
ii

indeed, the Defendants do not argue seriously to the contrary but,
instead, as we have noted in the margin, resist the Plaintiffs MPC §617 prayer
solely on the strength of an opinion recently given by the Township's speciaf
counsel that the doctrine of variance by estoppel would preclude an
enforcement action by the Township. It is not necessary that we judge the
correctness of This advice/

The Defendants also identify a "final faciuei issue that precludes summary judgment in
favor of Plaintiff consisting of "representations by the Township to the Defendants."
Defendants go on to Describe an opinion given by special counsel to the Township manager in
1993 in which It is argued that the doctrine of variance by estoppel precludes any current
enforcement action by the Township. This issue will Ce discussed In tne text below. It suffices
at this juncture to note that Defendants have not nere identified a factual dispute but, instead,
have asserted a tegal defense.

We note, however, :hat variance reiief by estoppel is a judicially created doctrine
applicable in only She mcsi unusual circumstances where many years of ir.unicipel inaction
combined with "active acquiescence" on the part of the municipality, the complete good faith
and due diligence of the landowner, and the expenditure of substantial, irrecoverable funds,
precludes municipal enforcement of its zoning regulations. Sheedv v. Zoning,.Board..of
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Whatever the impediment to municipal action created by the doctrine of
variance by estoppel, Defendants have cited no authority and we have
discovered none by our research which would precfude on this basis an
enforcement action brought by an affected adjoining landowner. It is not here

; alleged that The Plaintiff is estopped by his conduct from enforcing his rights by
line statutory means available to him.5 Whether the Township's actions are
j sufficient to create an estoppel against municipal enforcement action is
i irrelevant to the rights and interests sought to be vindicated in this action.a

Adjustment of the Citv of Philadelphia, 40S Pa. 655, 187 A.2d 907 (1963); Krohn v.._Z_onino
Hearing Board of Easttown Township, 45 Ches. Co. Rep. 221, 222-223 (1997). It does not
appear in this case that there were any expenditures reisled to the use of Defendants' property

j for the paving end excavation contracting business until the construction of The storage building
j j i n 15S7 As to this construction, it must be emphasized thai the Township first demanded its
Hcessation arounc November 11, 1937, less tfian thirty cays following the issuance of the
jlbujlcing permit on Oc:obe: 15, 1987. Apparently, the Defendants ignored the municipal
; I demand that construction cease and the Township proceeded to notify the Defendant by
; i correspondence to him and to his attorney emphasizing that no authorization had been given

Jor use of the structure other than in conformity with the residential toning regulations. In our
view, no rights ai:acheo" to expenditures made prior to the expiration of the appeal period from

I. the issuance of 'he building permit or in the fate of repeated municipal admonitions against
] ! non-residential use cf the structure. See Beechsm Enterprises, (no. v. Zoninc Hearing Board of
! | Kennedy Township, 530 Pa. 272. 608 A.2d 1017 (1992), Highland Park Community Club of
|:piilsburch v. Zoning Board c£_Adju5iment, 5QS Pa. 60S, 506 A.2d B37 (1986)- Hit; v. Zoning
; Hearing Board of South Annville Townsho, 734 A.2d 60 (Pa. Cmwlth, 1999]; Teazers, Inc v.

!|Zonino Board of Adjustment. 632 A.2d 856, SQQ (Pa Cmwlth. 1SB6); DeVitas V. Board of
|:Supervisors of Tredvffnn Townshb. 18 Ches. Co. Rep 139 (',969), In addition,, a landowner

who f£ils 'o inquire as to she applicable zoning regulations (as Defendant conceded he failed to
co in connection with the 1952 purchase) may nci claim benefit of tne doc.rine of variar.ee by

! estoppel. Ska-wlia v. Zoning Hearing Board of the Borough of Dorrr.onl. 579 A.2d 27S, 283
j (Pa. Cmvjltn 1996). Nevertheless, for the reasons stated in the text, resolution of the issue of
j the appropriate application of the doctrine of variance by estoppel is not necessary to our
; decision.
a The conceptually analogous affirmative defense cf [aches is included in the

: Defendants' Answer and New Matter However, no mention of this defense is made in reply to
the instant Motion for Summary Judgment or as a ground on which the motion could be denied.
As Pa, R.C.P No 1025.3(s) makes ciear. "the adverse psrty [to a Motion for Summary
J'jdgmer.t] may not rest upon the mere allegations or aenials of the pleadings...." In, tne
absence of any argument that the equitable doctrine of laches can be applied as a bar to ihis
action cr any allegation tha: the Defendants changed Ifte-ir scs:::cn ;n reliance on any period cf
inaction by the Flamtif:" we will not address th§ issue snd consider it, for these purposes,
waived. See Gray v. Gray, 44S Pa. Superior Ct. 456, 4S4-4G5. 67i A.2d 1165, 1170-1171
(1996). Moreover, Plaintiff testified on deposition that he did not discover the extent of
Defendant's commercial use until shortty before the instant Complaint was filed.

As we have indicated. Plaintiff also here seeks to enjoin Defendants' paving and
excavating business £S a public and private nuisance. An aci:on asserting the existence of a
public nuisance seeks 'o protect an interest possessed by the Public eitner so declared by
statute cr ccnsii'iutina an unreasonable interference with the publics' rights. Commonwealth v.
MacDonag. 464 Pa 435r 347 A.2d 290 (T97o) cert denies 429 U.S. 815 (1976) We can not
say on this record that any interest of the public is here implicated.

In Waschak v. Moffat. 379 Pa. 441. 109 A 2d 310 (1954), our Supreme Court adopted
section S22 of the Restatement of Torts as the test to determine the existence of a private



nuisance. That section [as now promulgated in materially identical terms in the Second
Restatement) provides as follows:

§322. General Rule

One is subject to liability for a private nuisance if, bu* only if, his conduct is a
legal cause of an invasion of another's interest In the private use and enjoyment of
land, and the invasion is either (a) intentional and unreasonable, or (b) uniretention*!
and otherwise actior.abie under the rules controlling liability for negligent cr reckless
conduct, or for abnormsfty dangerous concltions or activities.

The extent of the invasion necessary to incur liability is further explicated as follows:

§821F. Significant Harm

There !s liability for a nuisance only to those to wnom it causes significant hsrrn, of a
kind ihat would be suffered by a normal person in the community or by property in
normal condition and used for a normal purpose.

c. Significant harm. By significant harm is meant harm of importance, involving more
then slight inconvenience or pet:y annoyance. The law does not concern itself with
trifles, ant! therefore there must be a real and appreciable invasion of the plalniiffs
interests before he can have an action for either a public cr a private nuisance..., [l]n
the case of a private nuisance, there must be a real and appreciable interference with
the plaintiffs use or enjoyment of his land before he can have a cause of action

When [the invasion] involves only personal discomfort or annoyance, it is sometimes
Difficult to determine whether the Invasion is significant. The standard for the
determination of significant character is the standard of normal persons or property in
the particular locality. If normal persons living in the community woufd regard the
invasion in question as definitely offensive, seriously annoying or intolerable, then the

1 invasion is significant.

Summary Judgment of these claims is inappropriate as the factual allegations
concerning the harm created by Defendants' activities to the reasonable enjoyment of Plaintiffs
property are materially disputed. Therefore, as to ihe Counts sounding in nuisance, the Motion
must be denied. We note in this regard that it has been heid that a motel (Daniels v. Notor, 389
Pa. 510, 133 A.2d 520 (1357)), a supermarket and its parking lot (Hannum v. Oak Lane
ShopDirc Center. 383 Pa. 613, 119 A.2d 213 (1956)), an automobile tourist court (Menoer v.

•Pass. 367 Ps. 432, SO A.2d 702 (1951}), an airport fCrew v. Gallagher. 358 Pa. 541. 53 A.2d
179 (1943) (reversing The decision of this Court granting injunctive relief to WJIfistown Township
residents who complained about the effect of an airfield in the midst of their substantial
residential properties}), a sand and loam quarry employing a movable rotary screen (Borough
cr Cheswick v_ Bechrnan, 352 P3. 79, 42 A.2d 60 (1945)}, and a silt pond (Commonwealth

• Department or" Environmental Resources v. Leon E. Kccher COcJ Co , 9 Pa. Commonwealth Ct
]|110, 305 A.2d 784 (1973)). even when located in a residentisE area, c'o not constitute
i nuisances per se and that "the question wnether s nuisance [in faci] has been created depends
jon the circumstances of The particular case, for noT every inconvenience, discomfort or
Annoyance is sufficient to constitute a nuisance." Crew v, Gallagher. 356 Pa, at 543, 56 A.2d
at 130. The only "inconvenience, discomfort, or annoyance" here asserted by the Plaintiff
Wiose residence is remote from Defendants' property) is the potential diminution in ihe
^developmental vafue of his (and; a species of harm Jhat has been hefd to be insufficient as a
rnatter of lav/ to establish The existence of a nuisance. See Shenk v^Sherrartf, 52 Lane. Rev.
297 f 1951}; Redcav v. Eiriemifter, 52 Lane. Rev. 103(1350}. See also Kembel v Schlegei, 329
Pa. Superior CI. 159, 473 A.2d 11 (1984) affirming The trial court's determination Jhat evidence
,of diminution of property value was insufficient to support the requested injunction against a
truck and bus repair facility alleged To be a nuisance, in Golen v. Union Conorglfon. 713 A.2d
bss (Pa Super 1993) the Court, relying on Kembel y. Schlegel, affirmed the tna! court's
determination that a landowner unable to seli his property because of the environmental
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I ' contamination of adjoining property has no remedy in The J£W of private nuisance; the appellate
; court specifically holding that a claim cf reduction in adjoining property values cannot, as a

matter of law, support !isb[Nty as a nuisance. To hold otherwise woulc1, in the appe]late court's
view "open the floodgates " See also Hannum v, Osk Lsne Shopping Center. 333 Pa. 618, G23.
119 A2d 213, 215 {1956} {"Nor does the feet that a proposed use of land will depreciate the
value of nearby properties constitute ground for equitable relief [Lo enjoin the use as a
nuisance]"); Young v St. Martin's Church, 361 PS. 505, 509- 510, 64 A.2d 314, 816 (1950)
(same). To the same effect see the discussion of the related concept of Jhe harm sufficient to
justify enforcement of a restrictive covenant in the face of a substantial change in the character
of the neighborhood and the decision that a diminution in property value is insufficient for this
purpose ass matter of law in Dame's v NoEof, 3S9 Pa. 510, 519, 133 A.2d 520. 525 (1957)
We need ro< decide this issue in the present context, however, because Ihe Defendant have
not resisted the motion on this basis and because even the existence cf such a diminution in
value is a factual matter disputed on this record and, therefore, inappropriate for summary
judgment.
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Therefore and on these bases we enter the following

ORDER

The Plaintiff, Robert L Burch's Motion for Summary Judgment is hereby
GRANTED IN PART and DENIED fN PART, Summary Judgment is
GRANTED as to that portion of the prayer of the First Count of Plaintiffs
Complaint in Equity requesting injunctive relief to restrain the Defendants from
using or permitting the use of their property known as 1954 Saint Matthews
Road and consisting of Tax Parcels Nos. 25-5-18.1 and 25-5-18.5 in violation of
the West Vincent Township Zoning Ordinance and, particularly, the use
provisions of Article VI thereof, pertaining to the R-2 Residential District found
at Section 602. Specifically, in the Absence of further relief granted by the West
Vincent Township governing body or Zoning Hearing Board, the said property

.and any building or structure located thereon shall be used, maintained,
I erected, or altered only for and as a single-family detached dwelling, a
I1 woodland or games preserve; a wildlife sanctuary or other conservation use; far

passive agriculture including horticulture, nursery, and the raising of crops;
! essential services; or for permitted accessory uses and structures in connection
: therewith; all as defined and further regulated by West Vincent Township. In ali
I other respects and as to all other Counts of the Plaintiffs Complaint in Equity
I the Plaintiffs Motion for Summary Judgment is hereby DENIED. Enforcement
I of this Order shall be postponed for a period of ninety (90) days from the date
I hereof if, but only if, not later than thirty (30) days from the date hereof, an
1 application for relief sufficient to permit the present use of Defendants' lands is
filed in appropriate form with the governing body and/or the Zoning Hearing
Board of West Vincent Township and is thereafter prosecuted in good faith to
its conclusion. In these events and on Petition of Defendants, the period of
postponement of the mandate of this Order may be further extended so as to
permit the proceedings so commenced to be concluded.

BY THE COURT:

William P. Mahon, J.

-11-


